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J  U  D  G  M  E  N  T

Brief facts :-

On 29-11-2006 at about 6 a.m. ASI Mukut 

Chandra  Deka  of  Itakhola  P.P.  received  a  secret 

information that a boy kept some quantity of ganja in the 

house  of  accused  Sri  Ashok  Guypta  of  Itakhola  Centre. 

Accordingly making GD Entry No. 462, went to the house of 

Ashok Ch. Gupta. He made a search and on being found 13 

kg  of  ganja  kept  in  a  gunny  bag  seized  the  same  and 

prepared Ext  –  1,  seizure  list.  He also arrested  accused 

Ajay Taleng from the spot u/s 41 Cr.P.C. and forwarded to 

the  Court  for  judicial  custody.  The  accused  Ashok  Ch. 

Gupta  was  absconding  the  arrest.  Anyhow,  sample  of 

seized  ganja  was  sent  to  Forensic  Science  Laboratory, 

Guwahati for chemical examination and Expert report. The 

matter  of  search  and  seizure  was  intimated  to  S.D.P.O, 

Biswanath  Chariali  and  the  S.D.P.O  by  order  dated 

01-12-2006 entrusted Mr. Mohan Bora, In-Charge, Itakhola 

P.P. to take up the investigation vide order No. SDPO / BNC 

/ VOC – IX / 2043 / 06 dated 01-12-2006. On 4-1-2007 

the  chemical  examination  Report  received  from  the 

Forensic Science Laboratory. Thereafter, lodged the written 

ejahar vide Ext – 5 to the O.C., Sootea Polce Station with a 

prayer to register a case under proper section of law. 

2. Accordingly  O.C.,  Sootea  Police  Station  Case 

No.  3  of  2007 under  Section 20 of  NDPS Act  has  been 

registered. During investigation, accused Ashok Gupta was 

arrested and on completion of investigation charge sheet 

submitted against both the accused Ajay Taleng of Sijussa, 
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Arunachal  Pradesh  and  Ashok  Gupta  of  Itakhola  Centre, 

Sonitpur.

3. A formal charge has been framed u/s 20 (b) (ii) 

(B) of NDPS Act against both the accused persons. The said 

charge was read over and explained to them. They did not 

plead guilty, rather claimed to be tried.  During trial,  the 

prosecution side examined as many as 10 (ten) witnesses 

including  4  (four)  seizure  witnesses  of  alleged  ganja. 

Names of those witnesses are Shyam Tosa (PW-1), Bhutia 

Gupta,  wife of  accused Ashok Guypta (PW-2),  Bipul  Das 

(PW-5) and Biplob Saikia (PW-6). PW-1, Md. Abed Ali, is a 

sizure list witness of weighing scale (Balance) etc. PW-7, 

Jagat Srivastav, is another seizure list witness of weighing 

scale. The PW-3 is chemical Expert. His name is Gajendra 

Nath  Deka.  Sri  Mohan  Bora  is  examined  as  PW-8.   He 

exhibited the Ext – 5 (ejahar). The PW-9 and PW-10 are 

Investigating Officers.  Their  names are Jalaluddin Ahmed 

and  Mukut  Chandra  Deka  respectively.  The  PW-2  turnd 

hostile to the prosecution. Thus she was declared hostile 

witness  as  per  sprayer  of  the  prosecution  side  and  she 

faced cross-examination of the learned Public Prosecutor. 

All  other  witnesses  were  cross-examined by the defence 

side.  After  closing  the  prosecution  evidence,  both  the 

accused persons were examined u/s 313 Cr.P.C and their 

statements  were  recorded.  They  denied  all  the 

incriminating  evidence  adduced  against  them  and  also 

declined to examine defence witnesses.

4.  Heard argument of both sides’ counsel and the 

evidence on record.
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5. POINT FOR DETERMINATION 

  Whether the seized ganja was found in 

the  house  of  the  accused  Ashok  Gupta  and 

recovered  from  the  conscious  possession  of 

both the accused ? 

  

 

DECISION AND REASONS THEREOF

6.  Though the fact of recovery of ganja from the 

house of accused Ashok Guypta is challenged by both the 

accused but it is revealed from the evidence of the PW-3 

that  he  being  a  Scientific  Officer  in  Forensic  Science 

Laboratory, Guwahati,  received sample of about 25 gms 

dry plant material vide DN – 306 / 2006 (a) to  DN – 306 / 

2006 (c) and on  chemical examination found the same 

was cannabis ( ganja). He also deposed that the report 

vide Ext – 2 has been forwarded vide Memo No. FSL 950 / 

2006 /  80  dated  18-12-20067.  The  forwarding  letter  is 

Ext – 3. Who collected the aforesaid sample ? The PW-10, 

Mr.  Mukut  Chandra  Deka,  replied  that  he  on  secret 

information went to the house of the accused Ashok Kr, 

Gupta and recovered 13 Kg of ganja kept in a gunny bag 

and accordingly seized the same along with a bicycle vide 

his seizure list, Ext – 1. The said witness also deposed that 

to weigh the seized ganja he collected weighing scale from 

witness Abed Ali and seized the same vide Ext – 4. The 

fact of seizure of weighing scale is supported by the PW-4, 

Abed  Ali.  He  also  deposed  that  the  weighing  scale  and 
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weight  were  seized  and  as  per  direction  of  police  she 

weigh and found 13 kg 15 gms. He put his signature as 

Ext – 4(1). The aforesaid fact of seizure of weighing scale 

or  fact  of  weighing of  ganja  are  not  challenged  by  the 

accused side but mere non-challenging of aforesaid fact is 

not sufficient to conclude that the ganja about 13 kg or 

more recovered from the possession of both the accused 

persons. The prosecution must prove the fact of recovery 

from the  possession  of  the  accused  persons.  Of  course 

from  the  deposition  of  PW-3  it  is  concluded  without 

hesitation that he found positive result to the sample as 

cannabis (ganja). 

Hence, in my opinion, if the fact of recovery is 

proved and all the formalities regarding sending sample to 

FSL, Guwahati as well as forwarding the report from FSL 

are accepted as correct and done as per procedure and 

practice  it  can  be  held  that  the  ganja  found  in  the 

possession of Ashok Kr. Gupta.

7. In the instant case the prosecution side brought 

4 (four) seizure witnesses including wife of accused Ashok 

Kr.  Gupta.  The  PW-2  is  wife  of  Ashok  Kr.  Gupta.  She 

turned  hostile  to  the  prosecution.  That  is  why  the 

prosecution  side  tried  to  unearth  the  truth  by  putting 

question. She replied police came to her shop and after 

obtaining  her  thumb  impression  on  a  paper  brought  a 

bicycle  which  was  found  in  front  of  her  shop.  The 

suggestion  of  the  prosecution  side  regarding  fact  of 

keeping a packet of ganja in her house by a person and 

her husband purchased the same for Rs. 700/- has been 

denied.  During  examination  of  Investigating  Officer  the 

prosecution  side  did  not  confirm  the  above  suggestion 

from the said witness No. 10. Thus it is opined that the 
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PW-2  do  not  help  the  prosecution  by  adducing  any 

convincing  evidence.  The  PW-1  is  also  one  witness 

regarding  alleged  recovery  of  ganja  from  the  house  of 

Ashok Kr. Gupta but he deposed that police called him in 

the police station and showed him a packet of bhang and 

he was asked to put signature on a paper. His Signature is 

Ext – 1(1).  During cross-examination he replied without 

hesitation that he put signature on blank paper and also 

deposed that neither the packet was opened before him 

nor  disclosed  to  him  as  where  from  the  packet  was 

brought. If this is the deposition of the PW-1 it can be said 

that evidence of PW-1 is not at all  reliable to hold that 

seized ganja was recovered from the house of the accused 

Ashok  Kr.  Gupta.  Two  more  seizure  witnesses  are 

available.  They are PW-5 and PW-6. The PW-5 deposed 

that  police seized some ganja and he put  his  signature 

vide Ext – 4(2). But on perusal of Ext – 4 it is revealed 

that the said seizure list is not for seizure of ganja rather it 

is a seizure list of weighing scale. So, his evidence is not 

reliable. The PW-6 though deposed that he put signature 

on Ext – 1 as Ext – 1(2) but replied that he was called in 

the police station and put signature. His reply revealed a 

fact  that  he  did  not  know where  from the  ganja  were 

seized. Thus aforesaid witnesses are not reliable at all to 

conclude  that  the  ganja  seized  from  the  house  of  the 

accused Ashok Kr. Gupta. Moreover, no iota of evidence 

brought against accused Ajay Taleng.  Not only insufficient 

evidence regarding recovery of Ganja from the house of 

the accused Ashok Kr. Gupta available on record but also 

some  other  anomalies  such  as  quantum  seizure  ganja, 

changing of jute gunny bag to plastic bag vide M. Ext – 1, 

dissimilarity of seizure list vide Ext – 1 and copy of Ext – 1 

i.e. Ext – Kha created a doubt of manipulation of real fact. 

8.     Hence it is concluded that the fact of recovery 

of  ganja  from the  conscious  possession  of  the  accused 

persons are not proved.
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 Thus my opinion is that the prosecution side is 

miserably failed to bring home the case against both the 

accused persons.

9. So,  both  the  accused  persons  are  not  found 

guilty. As such, they are acquitted of charge under Section 

20 (b) (ii) (B) of NDPS Act.Set them at liberty forthwith 

and discharge their bail bond.
 
Destroy  the  seized  ganja  and  seized  bicycle. 

The  seized  bicycle  is  required  to  be  destroyed  because 

nothing  is  revealed  from  the  record  as  from  whose 

possession it was recovered. Again nobody is claiming the 

bicycle in due course of law.

Given under my hand and seal of this Court on 

this 11th day of November, 2011. 

  

(B. DEBNATH)
SPECIAL JUDGE

SONITPUR : TEZPUR

Dictated and corrected by me
and every page bears my signature.

             ( B. DEBNATH)
           SPECIAL JUDGE
        SONITPUR : TEZPUR

Typed and transcribed on dictation by me.

        (I. Goswami)
                                Stenographer
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